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STATEMENT OF THE dUESTIONS INVOLVED.

This is an action n})()ii a jndgnient of date Nov-

ember 27th, 1903, alleged to have been on that

date "duly given and made" ])y the Supreme Court

of the State of New York, a conrt of general

jurisdiction (Trans. ]»p. 1 and 2) and that

the said judgment was still "in full force and
" effect, and in no wise reversed or anmdled or

" modified or satisfied in whole or in ]>art" CTrans.



p. 2). The complaint was filed on January 5tli,

1904 (Trans, p. 3). A demurrer upon the ground

that said complaint does not state facts sufficient

to constitute a cause of action was interposed by

the defendant in said action, plaintiif in error

and was overruled (Trans, pp. 6 and 7) and an

answer having been filed the cause was tried be-

fore the court and a jury and a verdict rendered

in favor of the plaintiff therein, the defendant

herein. The plaintiff in error having obtained and

filed herein a writ of error and the record the

matter is now here for review.

A motion was made to dismiss for want of a

complete record and was denied and plaintiff in

error required to admit the truth of the affidavit

of Jesse W. Lilienthal, counsel for defendant in

error, filed on February 7th, 1905, or to furnish

additional portions of the record. The plaintiff in

error in fulfillment of said requirement hereby

expressly admits the truth of the said af^davit in

its entirety.

The errors relied upon and asserted and in-

tended to be urged are

A. I. That the trial court erred in overruling

the demurrer interposed by defendant, the plain-

tiff in error, to the original complaint filed in said

cause, and by holding and deciding that the facts

stated in said complaint were sufficient to consti-

tute a cause of action (Trans, p. 18).



B. II. That the trial court erred in rendering

judgment against defendant in said cause, the

same being based on a complaint that does not

state a cause of action against defendant (Trans.

p. 18).

ARGUMENT.

It will be observed that no allegation appears

in the complaint setting forth the fact or date

of the entry of the judgment alleged to have been

''duly given and made". It does appear that

the alleged judgment was "duly given and made"

on November 27th, 1903, and the complaint filed

thereon in the Honorable Circuit Court for this

district on January 5th, 1904—a period of 39 days

only (Trans, p. 2).

There is no allegation that no appeal had ever

been taken, nor that the time for apx3ealing had

expired (Trans, p. 2).

Until an appeal is disposed of or the time for

appealing has expired the cause is pending.

Cal. Code of Civil Procedure, Sec. 1019;

Hills V. Sherwood, 33 Cal. 474-9;

Feeney v. Tliucldoy. 134 Cal. 468.

And until the judgment becomes final no cause of

action thereon has accrued.

Feeney v. Hinckle}', 134 Cal. 468 and many

cases therein cited;

Cook V. Ceas, 143 Cal. 226;



story Y. Story &c., 100 Cal. 41;

Dow Y. Blake, 148 111. 76.

There is no presumption that the judgment had

become final for the pleading is to be construed

against the pleader and in the absence of any

allegation to the effect that the time for appeal

had expired the presumption is that the time had

not ex23ired.

The California Code of CIyII Procedure, sections

939, subdiYision . No. 1 and section 963, subdiYision

No. 1, proYide when and from what appeals may
be taken, yIz. : "from a final judgment (entered)

" in an action * * * within six months after

" the entry of judgment".

In the absence of any allegation on the subject

the laws of the State of New York are presmned

to be the same as those of this State.

Marstens y. Lash, 61 Cal. 622;

Hill Y. Grigsby, 32 Cal. 60;

Shumway y. Leakey, 67 Cal. 460;

Mortimer y. Marder, 93 Cal. 178;

Palmer y. Atchison R. Co., 101 Cal. 196;

Wickersham y. Johnston, 104 Cal. 411

;

CaYallaro y. Texas Ry. Co., 110 Cal. 357

;

Est. Richards, 133 Cal. 524. .

If this be true then at the time of the filing

of the complaint in this action the time for an

appeal had not expired eYen assuming (since it

is not so alleged) that the judgment sued on was



ENTEKED ou Nov. 21, 1903, for but tliirty-niiie

days of the period in which an appeal could be

taken had expired.

Again assimiing for the purpose of the argu-

ment that the Federal Courts take judicial notice

of all the laws of all the States, this will not sup-

ply the necessary allegation in the complaint of

the entry of the judgment and service of notice of

such entry.

Section 1351 of the Code of Civil Procedure of

the State of New^ York as in force at the time of

the giving and making of the judgment sued on pro-

vides as follows, viz.:

"An a])peal, authorized by this title, must be
taken within thirty days after service upon the

attorney of the api^ellant, of a copy of the judg-
ment or order appealed from and a written
NOTICE OF THE ENTRY THEREOF."

While the court might take judicial notice of

this provision of the New York law it certainly

cannot take judicial notice of the doing of cer-

tain things by the parties litigant, as the time

of the service of a copy of a judgment or of the

date of its entry or the time of the service of

written notice of its entry. The oiitry of judgment

service of a co])y thereof and of a notice of the

enti'y of judgment were by tlie New York law

made indispensal)lo prcrccinisites to stai't tlie run-

ning of the time in wliicli an ap]icnl could bave

been taken and so far as the ])leading shows the

time to a])peal lias not yet commenced to run.



Section 1346 of the Code of Civil Procedure of

the State of New York provides for appeals "from
'' a FINAL judgment rendered in the Supreme
" Court", and by necessary implication no appeal

can be taken unless the judgment is at the time

FINAL, and even under the New York law no

judgment is final until thirty days have expired

after entry and service of the judgment and of

a notice of its entry.

In New York State no action could have been

brought on the judgment in suit until after the

domg of those three things.

Webb V. Buckelew, 82 N. Y. 560.

The case at bar is on all fours Avith the bring-

ing of an action upon a promissory note or other

contract where no breach of the obligation is al-

leged. The judgment is a contract wherein the

defendant has agreed, in effect, to pay and by

law the time of papnent is fixed at such time

as the right of aj^jDeal has expired, at any rate

the judgment cannot be enforced by bringing a

new action, and if action is brought before the

time of pa^anent arrives the complaint does not

state a cause of action and should be dismissed.

Knox V. Buckman Contracting Co., 139

Cal. 598, and cases therein cited.

This defect is substantive and is not cured by

answer subsequent to demurrer overruled,

Curtiss V. Bachman, 84 Cal. 216;

Cal. Code of Civil Procedure, Sec. 472.



Xor by verdict,

Richards v. Travelers' Ins. Co., 80 Cal. 505;

Barron v. Frink, 30 Cal. 489;

Cal. Code of Civil Procedure, Sec. 434.

A general demurrer to a complaint is not waived

by consent that it be overruled.

Evans v. Gerken, 105 Cal. 312.

It is respectfully submitted that the judgment

should be reversed.

Wm. H. Chapman,

Counsel for Plaintiff in Error.




